Chapter 5

Reconstructing the Public Monopoly of
Legitimate Force

Herbert Wulf

Introduction

Weak countries lack the means to deal effectively with violent conflict. They
are not capable of guaranteeing internal security and their instruments to
execute the state monopoly of violence are inefficient or — in the case of
failed states — incompetent or non-existent. The central argument of this
chapter is that the failure or inadequacy of the state to ensure the state mo-
nopoly of legitimate force is a central problem of conflict-prone and post-
conflict societies. As a consequence, in order to open a path to peace in such
societies it is essential to create or restore a monopoly of force that is not
limited to the nation—state.'

It is claimed, and supported by empirical data, that over the past dozen
years, genocides and international crises have declined sharply; internal wars
have been in steady decline as has the average number of people killed in
conflict.” This positive trend correlates to the internationally felt need to
intervene in the sovereign domain of a state if its government cannot provide
the most basic state functions or if it commits gross violations of human
rights. Violent conflicts demand the attention of the international community
since failure to address them is risky, both for the people of that country and
for international peace and security. International interventions authorised by
the United Nations have intensified since the end of the Cold War, increas-
ingly with the moral responsibility and humanitarian concern in mind to save
lives and to prevent gross human rights abuses.® Yet, the international com-
munity intervenes not only for altruistic humanitarian reasons; self-interested
political and economic agendas are often hidden behind morally legitimised
interventions.

These international interventions suffer from two shortcomings: lack
of success in implementation and an absence of democratic legitimacy. De-
spite many efforts of post-conflict programmes in all corners of the world,
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including such diverse countries as Bosnia and Herzegovina, Kosovo, the
Former Yugoslav Republic of Macedonia, Haiti, East Timor, Afghanistan,
Mozambique, the Democratic Republic of Congo, Liberia and Sierra Leone,
the results are often unsatisfactory. Even when UN-mandated peacekeepers
intervene on humanitarian grounds, this mandate suffers from a democratic
deficit. To be accepted by the population of the country undergoing interven-
tion, such interventions must be legitimate. However, the decisions to inter-
vene, although according to international law and accepted norms, are taken
by a highly politicised UN Security Council in which democratic rule,
namely the will of the sovereign, is not represented. Stricter criteria are re-
quired to avoid the selectivity and arbitrariness of these decisions and to hold
the decision-makers accountable. The fact that the executor of the global
authority to apply force is not controlled by a legitimised body and operates
instead according to the veto of the powerful permanent members of the
Security Council de-legitimises its actions. This flaw in global governance is
the specific bottleneck and barrier in creating a globally required and democ-
ratically legitimised monopoly of force.

The experience of most internationally sponsored reconstruction pro-
grammes shows that long-term external engagement is required to establish
or re-establish the monopoly of force. However, international programmes
are often designed (but also fail) to bring quick results. This chapter ques-
tions whether the focus on building primarily state-centric structures is an
adequate concept for all post-conflict societies and the only means to over-
come their problems.* Instead, a monopoly of force which goes beyond the
nation-state and also includes the local, regional and global levels is pro-
posed here.

This proposition is grounded on an empirical-analytical observation
and a normative—theoretical concept. The empirical-analytical observation
recognises that more and more social forces operate across, below, and
above the nation-state. Globalisation and localisation, integration and frag-
mentation have transformed the conditions for the monopoly of force of the
nation—state. While ineffective state structures in authoritarian, transforming,
war-torn or post-conflict states vary in form, three common characteristics
and structural pitfalls are apparent which increase the risks of tensions and
the outbreak of violent conflicts:

. The security gap, which is the state’s inability to execute its most ba-
sic function and ensure security by exercising the monopoly of force;

. The capacity gap, which is the state’s lack of capability to provide the
most basic services such as health and education, as well as infrastruc-
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ture in key areas such as railways, ports, airports, waterways, mass
transit, water and sanitation;

) And, the legitimacy gap, which is the state’s missing authority to ad-
vance basic rights and freedoms, enforce laws and allow for citizens’
participation in the political process.’

In practical terms it is evident from experience in the major peace-
building and reconstruction programmes that security, and with it the legiti-
mate monopoly of force, is a crucial prerequisite to progress.

The normative—theoretical concept is grounded in cosmopolitanism.’
The cosmopolitan democratic agenda aims at establishing global governance
that is based on democratic, elective, participatory principles and a pro-
gramme to overcome national sovereignty. At the core of this concept is a
belief that the present patterns of global processes of regionalisation and
localisation are undermining existing national forms of governance and that
alternatives need to be found. Governance needs to be expanded across, be-
tween, beyond and below the nation—state level. The cosmopolitan concept
is attractive since it envisions a step-by-step development and wants to make
use of proven democratic mechanisms. Cosmopolitanism strives to transfer
the democratic processes of the local and national level to the international
level, so that international decisions are no longer grounded in the traditional
pattern of political and economic power. The cosmopolitan concept envis-
ages a post-Westphalian global order, a system beyond the nation-state with
overlapping authorities entitled to exercise the monopoly of force.

Without in principle questioning the concept of the monopoly of force
of the nation—state, new international norms have emerged which require the
international community to intervene. It is therefore argued here that while
the nation—state is still an important actor in exercising the monopoly of
force, neither the UN at the global level, nor authorities at the regional, na-
tional or the local level are by themselves adequately equipped to perform an
increased role in executing this monopoly. What is called for is conceptual
rethinking and a capability reform, creating or buttressing a division of la-
bour at global, regional, national and local levels.

A recent intervening factor, questioning the execution of the monop-
oly of force, is the privatisation of violence. This chapter will explore the
ways in which the privatisation of violence is carried out and how the inter-
national community reacts to these challenges, and assess the impact on the
monopoly of force. This is followed by an analysis of the dilemmas and
challenges posed by privatisation from the perspective of security govern-
ance. It will then introduce the model of a multi-level public monopoly of
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legitimate force and discuss the challenges, barriers and implications of cre-
ating such a public monopoly of force beyond traditional national borders.
The chapter concludes by summarising these findings and by articulating
several policy recommendations.

Privatising and Internationalising Violence

An analysis of contemporary wars and violent conflict reveals at least two
new trends: First, the number of armed non-state actors engaged in these
conflicts has decidedly increased. Armed non-state actors such as warlords,
militias, rebels, para-military groups and gangs engage for political reasons
or economic gain in these conflicts. At the same time, governments contract
more and more private military companies to assist the regular armed forces
in wars with the provision of technical or other services or even, in excep-
tional cases, for combat operations. Second, the international community has
progressively tried to counter the outbreak and fighting of wars through con-
certed efforts, if necessary by military means. For more than three centuries,
since the Peace of Westphalia, the monopoly of force was held in Europe by
the nation—state, a state with a clearly defined territorial space. This concept
of the monopoly of force, which served as a model beyond Europe is now
fundamentally questioned for a variety of reasons, including the privatisation
and internationalisation of violence.

I distinguish between two types of privatisation of violence. Firstly,
the bottom-up privatisation in which armed non-state actors spread violence,
create insecurity and contribute to the failure of states. Many governments
are no longer capable of guaranteeing law and order. Their police and mili-
tary forces are too weak, too corrupt or unwilling to exercise the rule of law
and the state monopoly of force. This type of privatisation offers attractive
economic gains for non-state actors. Warlords, for example, fight not primar-
ily for political or territorial control but to make an economic living through
continued fighting. They are usually well connected into the world economy
(or the shadow economy) by exporting resources like diamonds, tropical
wood or drugs. From this income they pay their soldiers, serve their clientele
and usually find it easy to buy weapons for their forces.

A second type of top—down privatisation is based on the outsourcing
of police and military functions, purposely undertaken by a number of gov-
ernments.® Armed forces in many countries have demobilised millions of
soldiers since the end of the Cold War. Yet today these forces are increas-
ingly burdened with various deployments in conflict and post-conflict situa-
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tions, such as in the Balkans, Africa, Afghanistan and Iraq. The burden on
the armed forces leads to outsourcing military functions. The armed forces
have consequently come to depend more and more on private military com-
panies for logistic support, training, the repair and maintenance of weapons
systems and other military equipment, for the collection of intelligence in-
formation, for interrogation of prisoners of war, and for supplying mail, food
and clean uniforms. Major corporations are active worldwide in pre-war
preparation, in conflict, and in post-conflict reconstruction. At issue is that
this development occurs largely outside the control of parliaments and only
partially under the control of governments.

Within the concept of internationalisation of armed conflicts I distin-
guish between two areas which are causally related. There is the general
trend in recent years of political decisions to engage in international inter-
ventions, e.g. military missions of peacekeeping, peace enforcement, peace
building or other types of international military or civil-military interven-
tions. As a result, armed forces are operating more and more jointly, as ‘Blue
Helmets’ or within coalitions of the willing or military alliances, which has
an effect on the organisation of the military. Such interventions necessitate
structural changes within the armed forces. Militaries that were traditionally
geared to the nation-state must now orient their structures internationally.

These international interventions suffer from democratic deficits.
Lacking legitimacy provides a shaky basis for introducing democratic struc-
tures through peacebuilding programmes and are not always desired or ac-
cepted by the people of countries subject to such interventions. Legitimacy is
the key to stabilising a society and to building peace and creating the condi-
tions for development. However, all external interventions have to cope with
the dilemma of a fundamental democratic deficit.” Even when interventions
and reconstruction programmes are authorised by the United Nations, the
decision to intervene is not based on a democratic decision.

Furthermore, decisions in foreign and security policy, despite notice-
able constitutional differences in many democracies, seem to be one of the
least democratic policy areas, and the control and oversight rights of parlia-
ments are not very advanced. Rules and regulations do exist nationally in
many countries, even though they are often insufficient to comply with de-
mocratic norms. However, decisions in most international organisations are
not taken democratically and rules and regulations are rudimentary or non-
existent.'” Nationally organised armed forces are usually inadequate to pre-
vent or end conflicts in crisis regions. But considerations of prestige and
pride, and national political and economic interest, are a barrier to establish-
ing a truly integrated international armed force. The democratic control of
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internationalised armed forces is more complex than of national forces.
Tasking private military firms complicates the democratic control even more
or can make it impossible in certain situations. However, armed forces
tasked with international interventions in the name of the defence of human
rights, the promotion of democracy and the prevention or ending of war are
only credible if they operate on the basis of effective democratic control.

Privatising violence and international peace support missions are part
of, and a reaction to, what have become known as the ‘new wars’."' The two
trends of privatisation and internationalisation are closely related. The two
forms of privatisation, however, are different in principle, and partly contra-
dictory, since privatisation in violence markets is exercised bottom—up
through non-state actors, while outsourcing is a government planned top—
down process. In many countries the state's inability to establish internal
security or maintain domestic law and order creates the space in which or-
ganised crime and warlords can emerge to fill the security vacuum. As a
consequence, people who can afford it seek to organise their own security
without having to resort to under-funded, incompetent or corrupt state au-
thorities. Private security and protection of property has become a booming
market in many urban centres. Some 2,000 private security companies cur-
rently operate in Kenya and large sections of the population rely on them.
Similarly, it is estimated that security companies in Nigeria employ in excess
of 100,000 people; these services have become a major part of the economy
to protect residential and commercial areas and especially the oil industry.'
Those who cannot afford such services either have to live with insecurity or
might themselves resort to violence in their fight for survival. Zones of
asymmetric security have emerged, or rather zones of insecurity for the poor
and zones of relative security provided for people and their wealth by private
companies.

Privatisation of violence — a trend which reverses a centuries-old de-
velopment of disarming of citizens in the process of nation-building — un-
dermines and fundamentally challenges the legitimate monopoly of force.
Furthermore, international interventions and the internationalisation of the
armed forces have an effect on the monopoly of force as well, since deci-
sion-making on intervention and the use of force takes place at the interna-
tional level. Despite the fact that delegating the monopoly of legitimate force
(at least partially) to the private and/or the international sector is pursued
consciously, the notion of the monopoly of legitimate force itself, which
rests first and foremost on the nation—state, is currently not being systemati-
cally re-conceptualised.
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A variety of factors has led to outsourcing military tasks to private
companies, including the reduction of armed forces, their limited capabilities
to cope with ever more high-tech weapons, the intensified demand for inter-
ventions and emergency aid, the demands of the ‘war on terror’ and, last but
not least, the dominant concept of the ‘lean state’.”’ Given that both the
trends to intensified international intervention and to privatisation of vio-
lence are here to stay, the question will need to be asked what the future of
the state monopoly of force is going to be.

Security Governance and Democratic Control of the Monopoly of Force

The practice of outsourcing military functions is part of the effort to create
more efficient armed forces. But this notion also has an inherent danger
since a central function of the state, the monopoly of force, could be dam-
aged or endangered.

At the global level the monopoly of force is completely lacking. A
generally accepted, globally practiced monopoly of force does not exist and
the weakness and impotence of the UN Security Council in the case of the
2003 Iraq invasion is demoralising evidence of this fact. The UN Security
Council already has a monopoly to authorise the use of force at the global
level, although the UN was never given the necessary means — like the ca-
pacity to implement sanctions, a police force and armed forces — to exercise
this authority. At the global level, a system of a legitimate monopoly of force
is possible only, given the continued existence of states, within a system of
collective security. This is already reality in embryonic form in as far as the
Charter of the UN stipulates that all its members refrain in their international
relations from the threat or use of force, except in cases of individual or col-
lective self-defence against external aggression. The prohibition to use force
and the authority of the UN to use force, of course, do not constitute a mo-
nopoly of force at the global level.

The deployment of private military companies complicates the situa-
tion further and is not without tension. Pursuing two at least partially com-
peting principal objectives creates friction. The public good ‘security’ and
the private good ‘economic gain’ can be in competition with each other or
even be contradictory. Therefore, privatising public goods has certain limita-
tions. Private military firms are specialised and offer professional services
that are used in wars and violent conflicts. Yet, companies (like states) might
be reluctant to engage in providing security or preventing war by military
means if there exists too high a risk of losing the companies’ assets in such
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conflicts. However, the opposite may also be the case and companies’ busi-
ness interests might function as conflict accelerators. The deployment of
private companies has a profound impact on how the state monopoly of
force is exercised and controlled. An important consideration must be that
these companies are currently not accountable to parliament or the public —
neither in the country that contracts them nor in the country where they op-
erate. While the government is held accountable by parliament, private com-
panies are responsible only to the shareholder and client. This is precisely
the reason why some governments want to make use of private companies.
For example in the United States, congressional restrictions on the use of the
armed forces in operations like the anti-drug campaign in Colombia, have
stimulated government decisions to circumvent such restrictions by contract-
ing private military companies.

Hiring privately organised troops and companies which provide opera-
tional support can result in mutual dependencies between client and contrac-
tor, and even the danger that conflicts might be deliberately extended in the
bilateral interest of such contracts. In such a situation it is not clear which
state tasks can be implemented, who decides upon them, and how decisions
are taken as to the way in which the monopoly of force (which, strictly
speaking, is no longer a monopoly) is carried out. Contractors seem to create
their own demand or at least have an influence on the demand for security
services, when security is purchased commercially.

The following figure summarises the arguments both for and against
the privatisation of military tasks presented in research and the media and by
the companies themselves. In all seven categories summarised in this table
controversial opinions are raised and contradictory empirical evidence re-
garding the usefulness or the danger of contracting private military compa-
nies is available. The economic results of the private military sector are not
entirely convincing. Within the military the deployment of private military
firms is controversial while in peacekeeping and humanitarian interventions
private military firms have had no real opportunity yet to demonstrate their
claimed effectiveness. In international crises, their services are questioned
regarding sustainability in ending conflict. Within the military, the question
is raised if the superior technology employed by the private sector is really
available when needed and governments have reason to worry that disrepu-
table private sector operators might compromise the contracting govern-
ments. There seems to be agreement that the existing laws at the interna-
tional level are insufficient to control these companies and since national
laws are lacking in most countries, companies operate in a legal grey zone.
Ways in which such regulation may be possible are, however, controversial.
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Table 5.1: Arguments for and against deployment of private military

companies
Area Pro Contra
Economics Companies work more cost- effec- Evidence for their cost-effectiveness is
tively rather weak
Business practices of the companies are
not very transparent
Real cost of military missions is blurred
through outsourcing
Military Troops can concentrate on core Dependency of the military on firms
missions Companies are unreliable on the battle-
Companies are more flexible and field
are quicker to deploy The just-in-time method is not suitable
Synergies between companies and for war-fighting
the armed forces are created Additional tasks for the military to
protect contractors
Peacekeeping Quick reaction of companies in Responsibility of the international

and humanitarian

response to crises

community for protection is delegated

intervention Quality of UN missions increases Dubious firms are legitimised by the UN
Protection of humanitarian actors
Caution of deploying national
troops
International Stabilisation of collapsing states Continuation of conflict in the interest of
crises Engaging the private sector in post- | companies
conflict reconstruction Companies might damage the foreign
policy of their home country
Distinction between civilians and mili-
tary disappears
Companies act as proxies of their gov-
ernment
Technology Better know-how of companies Technology is not available in critical
situations
Policy Governments can reduce the pres- No democratic control of companies
ence of their forces by hiring com- States should have to guarantee security
panies Complicated civil-military balance is
disturbed
Law Companies operate under govern- Lacking legal regulation of company

ment licence
Codes of conduct regulate business
practices

deployment

Hard to prosecute companies and em-
ployees for criminal acts or violations of
human rights

Geneva Convention (combatants/non-
combatants) is undermined

Source: Wulf, H.

Palgrave Macmillan, 2005) 63—64.

Internationalizing and Privatizing War and Peace. (Basingstoke:
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Given the fact that security governance at the global level exists only in ru-
dimentary form, that a global monopoly of force is lacking and that new,
largely unregulated actors engage in international crisis situations, it is no
surprise that international interventions, nation-building programmes and re-
creation of state institutions are faced with a number of serious problems.

First: A fundamental issue is that the existence of central states is
taken as given. Obviously, this is not necessarily the case and some conflicts
have been exacerbated in the process of state-building.

Second: The legitimacy to carry out interventions is weak. Recon-
struction programmes are not always desired or accepted by the people of
the country experiencing international intervention. Neither are the decisions
for an intervention democratically legitimised.

Third: Intervention and reconstruction are usually implemented be-
cause of humanitarian concerns of the international community. At the same
time, however, veiled behind these aims to prevent or end conflict, provide
peace and enable development, there is also the ambition of some powerful
members of the international community to exert political influence and
advance their own economic interests.

Fourth: Interventions and reconstruction programmes are often given
unclear mandates and suffer from notorious coordination problems involving
the external donors. Competition between them leads to failure and waste of
scarce resources.

Fifth: It is usually the case, almost by definition in situations where
reconstruction is undertaken under international auspices, that the local
structures are weak. The emphasis on the need for local ownership in the
process of transformation of conflict is — conceptually — uncontested.'* But
what happens when theory meets reality? Often, international donors, both
governments and NGOs, violate this supposedly guiding principle of local
ownership.

Sixth: International donors often treat peace-threatening crises as
short-term problems which have to be solved as soon as possible. While this
is understandable considering the humanitarian consequences of inaction,
experience in many post-conflict societies has proved that the conflicts have
deep-rooted causes which do not disappear quickly.

The fundamental nature of these difficulties leads to the conclusion
that there are no easy solutions. Looking at the various experiences in peace-
keeping, conflict resolution, post-conflict reconstruction and state-building, a
common feature in all of these cases is the lack of a legitimate monopoly of
force. It is assumed therefore, that the nation—state focus is too narrow to
establish or re-establish such a monopoly.
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The Need for a Multi-level Public Monopoly of Force
Globalisation and the Erosion of the Nation—State

The concept of the state monopoly of force entails the elimination of private
armies and the disarmament of other armed non-state actors who want to
take the law into their own hands. However, this notion is challenged in
many parts of the world, primarily by bottom—up privatisation, but it is ques-
tioned also by top—down privatisation. While the internationally accepted
norm of a state guarantee for the public good of ‘security’ still exists, its
implementation in reality is at present not possible.

The state monopoly of force is also challenged by another develop-
ment. The idea of the undisputed national entity no longer exists as national
boundaries have been increasingly broken down or lowered due to the gen-
eral trend of globalisation. Many actors today operate outside the boundaries
dictated by the logic of territoriality. Economics, politics and culture are
increasingly de-nationalised.”” Conceptually and in reality the state is being
emptied of some of its functions. A logical consequence of the weakening of
the nation—state is the need for multiple layers of authority over the monop-
oly of force. Such a new agenda breaks with conventional accounts of the
monopoly of force concept in which the nation—state is conceived as the sole
appropriate agent.

The Westphalian ideal presupposes a world with sharply drawn bor-
ders demarcating distinct, territorial jurisdictions administered in relative
isolation from other sovereign actors. This perfect model has never fully
materialised. In today’s world cross-cutting and intersecting grids at the lo-
cal, state, regional, and global levels have emerged.'® As a result of increas-
ing interdependence and globalisation, the nation—state has lost or trans-
ferred part of its sovereignty to other entities: from the top (supra-national or
multilateral organisations as well as private actors like companies and
NGOs) and down to lower levels (such as local and district associations).
However, at the same time, there was also a re-nationalisation process visi-
ble in many post-communist countries which had to restructure state institu-
tions and build domestic capacity, and in certain cases build state institutions
from scratch.

At the global level, the dominant role of the nation—state is challenged
both conceptually through global governance and institutionally through the
ever-increasing number of multilateral regimes. Regionally, probably with
the exception of the EU, there are only weak signs of state sovereignty func-
tions being delegated to regional bodies. The picture is different below the
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state level: in many regions of the world, local constituencies and traditional
authorities within federalist structures are authorised to exercise public regu-
latory functions. There is a trend towards a multiplicity of authority among
public institutions and more and more functional areas that were previously
part of state functions are taken over by private citizens and private organisa-
tions.

The Model of a Multi-level Monopoly of Force

The reconstruction of the monopoly of force is not just about re-establishing
a central state monopoly of force. A more holistic approach is necessary to
establish rules and regulations for the use of force. It is proposed here that
the concept of global governance and the establishment and enforcement of
international norms require a public monopoly of force at all levels of gov-
ernance — at the local, national, regional and global levels. A segmented, but
carefully crafted public monopoly of force with a clear division of labour
should be based on at least the following four levels of authority:

° The local level, with federalist structures or other traditional forms of
shared authority, which offers proven forms of regulating violence
with the inclusion of ‘zones of peace’ and ‘islands of civility’;

. The national level, with credible and accountable institutions of or-
ganised force and good governance;
. The regional or sub-regional level, with regional organisations en-

gaged in providing security and facilitating peace beyond the various
national boundaries; and

) The global level, through the United Nations, with accepted interna-
tional principles and agreed norms and with a legitimate authority to
intervene for the protection of people.

The intention of proposing such a model is to overcome the narrow
Westphalian-type territorial fence, the national space. Given the globalised
world, with porous or non-existent national borders, with failing or collapsed
states and with asymmetric zones of insecurity, the future lies not necessarily
in the re-establishment of a nation—state monopoly, but rather in a multi-
level public monopoly of force. Such a multi-level legitimate public monop-
oly comes closer to the present reality of the international system since it
addresses the different levels of political decision-making.

Besides the daunting practical difficulties, such a system is faced with
two conceptual problems: First, how shall the four different levels be legiti-
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mised, given the acute deficit in democratic processes at all four levels? Sec-
ond, how must authority be apportioned at the different levels to avoid dis-
puted sovereignties, and how can cooperation and a division of labour be-
tween these segmented authorities function?

A multi-level monopoly is, precisely speaking, an oligopoly since the
powers of a monopoly need to be shared between authorities. Oligopolies are
faced with the prospect of competition and conflict. When one authority
encroaches on another, this necessarily means a loss of authority for one
actor and gain for another. To create the suggested multi-level public mo-
nopoly of force as an efficient and functional instrument, and avoid a ruinous
zero—sum game, a set of agreed rules is a precondition. Only if the system
functions is there a chance to move from the present situation of the break-
down of the monopoly of force in many parts of the world to establishing a
legitimate public monopoly of force.

Cosmopolitanism could provide a normative framework. Cosmopol-
itanism emphasises diversity and multiculturalism; it is centred on the idea
of collective human security and a wide spectrum of cross-cultural under-
standing to resolve conflict and sustain peace non-violently.'” The introduc-
tion of a multi-level public monopoly of force would imply creating a nor-
mative and institutional framework of world order in which authority is not
simply imposed from the top."®

Two crucial functional principles (graphically illustrated by the Table
below) should provide the basis. First, the monopoly of force should be ex-
ercised according to the subsidiarity principle. In a bottom—up approach the
lowest level should be the starting point and only when the local level is not
capable or cannot be tasked with exercising the monopoly of force should
the next level up be entrusted with this mission. This concept is, for exam-
ple, exercised in many federal states where a federal authority (or even local
community) executes policing functions. The central state (the nation—state)
will only become involved if the task goes beyond the local level or if the
instruments of legitimised organised violence at that level prove to be in-
competent or inadequate. If the nation-state level is ill-equipped or incapable
of exercising the monopoly of force, the regional organisation would be
tasked, for example, with preventing trafficking in humans, drugs or weap-
ons. This would leave the UN as the highest authority to ensure peace and
security only as a last resort.

The second principle is based on supremacy, on a hierarchy of author-
ity. Norm-setting takes place as a top—down process. International norms
prevail over regional, regional over national and national over local levels.
The UN has higher authority than regional organisations, the region is placed
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higher than the national level and the national level has prevalence over the
local level. Given the realities of conflict-prone and war-torn societies, not
all four levels will actually be functional, but the multi-level approach is
designed precisely for such situations where one of the four levels is lacking
or incompetent, namely, to compensate for the partial or prevent the com-
plete breakdown of the monopoly of force.

Table 5.2: Establishing the multi-level monopoly of force

Subsidiarity principle: Monopoly of force Supremacy principle:
bottom—up top—down
1 Global 1
Regional
National
Local
Implementing the mo- Norm setting

nopoly of force

Conceptually, the division of labour along the lines of subsidiarity and
the supremacy principles is clear. In practice, however, tensions over exer-
cising the authority are foreseeable. This model, however, suggests a method
to include bottom—up concerns rather than pursue an ‘OECD-country-club’
approach which has experienced insurmountable difficulties in practice. The
suggested model is of course not easy to implement. All of the four levels
experience shortcomings. The local level in many societies is haunted by
corruption, dominated by criminal networks and suffers from weak public
institutions; a functioning civil society is often non-existent. The central state
level, although usually still considered as the most important agent in exer-
cising the monopoly of force, is at present incapable in many countries. Re-
gional organisations are often too inept to perform their missions, not just
because of a lack of capabilities but more so because of deep-rooted political
differences amongst their members and the unwillingness of most states to
devolve sovereignty functions to the regional body. Although they are rec-
ognised as potentially important actors in maintaining peace, conceptually
they are somewhat overlooked in the emphasis on the UN as the highest
authority and the nation—state with its still important feature of state sover-
eignty.

At the global level, the UN's activities are often heavily biased and
contested. International norms are often selectively applied because the dou-
ble standards of members prevail. Conflict regions are not only assisted with
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crisis prevention programmes but all too often they are at the same time at
the mercy of the dominant intervening powers.

The suggested multi-level public monopoly of force would be difficult
to implement, and pitfalls and shortcomings at each of the four levels could
be enumerated. However, in many circumstances where security is lacking, a
holistic approach would offer solutions to problems commonly encountered
in currently prevailing approaches. The weakness at one level (for example
at the national level) could be compensated for by the level below (at the
local level) or above (the regional level). Compared to the present difficul-
ties in implementing international post-conflict programmes, this multi-level
public monopoly of force promises to tackle the root causes of some of the
difficulties of weak states.

Implementing the Multi-Level Public Monopoly of Force

Establishing the suggested multi-level public monopoly of force requires an
institutionalised division of power between the different levels.

The local level — federalism and traditional conflict resolution mecha-
nism: The relationship between the local level and a central government can
best be described as a federal system. Federalism is considered to be a seed-
bed of democracy, as it allows for more participation and accountability,
stimulates civil society, adds channels of access for political participation,
broadens sources of legitimacy, widens citizenship by institutionalising
multi-ethnicity and provides for sub-national competition, thus stimulating
local self-governance, innovation and efficiency. However, federalism can
also preserve sub-national authoritarianism, promote rule along ethnic in-
stead of democratic lines, foster regional disparities, undermine the rule of
law, and facilitate the rise of demagogues rather than encouraging democ-
racy.” The closeness of local leaders to the local space and their knowledge
of traditional conflict regulation are likely to promote realistic, bottom—up
decisions. Their familiarity with the history and root causes of a conflict in
their region facilitates their role in mediating between belligerent groups and
allows the various stakeholders to participate in solving problems.”’ Even
war-torn societies are also populated by citizens who form ‘zones of peace’
and ‘islands of civility’.

The national level — institution-building: Notwithstanding the intensi-
fication of globalisation, the quest for global governance, international norm
building and the growth of global civil society, the international political
sphere remains decidedly state-centric — even though its importance is
gradually diminishing. But, at the same time, many states are unable to fulfil
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their security and governance function effectively. To properly establish and
control the agents of the state monopoly of force, a legitimised government
with functioning state institutions is required. It is an extremely difficult task
to democratise a society and build effective state institutions where democ-
racy has no tradition and where state institutions scarcely exist.

The regional level — increasing responsibility and capacity: Regional
organisations should have an immediate interest in promoting peace since
civil wars normally affect neighbouring countries through spill-over and
destabilisation. The experiences in Europe and Asia have facilitated the
prospects for a more active and expanded responsibility of regional organisa-
tions. The United Nations has continued to emphasise since the 1990s the
special importance of regional organisations in promoting and facilitating
peace and stability within their respective regions.”'

In reality, however, most regional organisations have no convincing
record of peace missions to justify such expectations. Given their present
structure, institutions such as the African Union (AU), the Organisation of
American States (OAS), the European Union (EU), the Association of
SouthEast Asian Nations (ASEAN), the Organisation for Security and Co-
operation in Europe (OSCE), Organisation of the Islamic Conference (OIC)
and others are not in a position to apply the monopoly of force effectively.
Regional organisations suffer from four weaknesses which need to be over-
come in order to establish a functional multi-level monopoly of force: con-
tested sovereignty and a lack of delegating traditional nation—state authority
to a regional body; overlapping responsibilities and competition among re-
gional organisations; fundamental political differences and lack of common
values which lead to inaction; a lack of capacity to execute sanctions or to
project force.

The global level — norm setting and global governance: The function-
ing of the international system, and with it the multi-level monopoly of
force, depends on the enhancement of international norms. The UN is a hy-
brid system of an intergovernmental organisation not operating according to
democratic rules and at the same time acting as the conscience of the interna-
tional community and the highest authority on questions of war and peace.
This inherent tension makes it an organisation in need of reform. However,
despite these organisational and conceptual insufficiencies and despite the
gap between theory and practice of international norms, there is no realistic
alternative to the UN.

The prohibition against the use of force, enshrined in the Charter of
the UN, of course, is a different matter from a monopoly of force at the
global level. In theory, UN members enjoy an inherent right to individual or



Reconstructing the Public Monopoly of Legitimate Force 103

collective self-defence under international law. As is well known, the prac-
tice of collective self-defence is different. It is not the provisions and obliga-
tions of international law but rather political opportunity and power politics
that are the decisive criteria for intervention. Thus, the concept of a respon-
sible ‘international community’ is still far from being a reality. The lack of
global governance is the specific bottleneck and barrier in creating the glob-
ally required and democratically legitimised monopoly of force.

Conclusion

Practical experience from recent peacekeeping missions and post-conflict
reconstruction programmes have underlined that the failure or inadequacy of
the state to ensure the monopoly of legitimate force is a central problem in
societies haunted by violent conflict and wars. Both security and democratic
deficits need to be addressed in order to find alternatives to the destabilising
situation in many societies at present. Experience in recent years illustrates
the pivotal role that the international community places on building strong
state-centric structures at a time of globalisation when typical state functions
are de-nationalised and the role of the nation—state diminishes. Interestingly,
concepts of state-building and nation-building have re-emerged now, though
the increase of global threats as well as intra-state violent conflicts and wars
make concepts of national security appear outdated.

A recently emerged and strengthened intervening factor of importance
is the privatisation of violence. Armed non-state actors have contributed to
insecurity and intensification of conflicts. At the same time the use of private
military and security companies in wars and conflicts has increased dramati-
cally. The privatisation of violence is a trend of great concern since it ques-
tions the idea of security being a public good and transforms it into a com-
mercial and marketable product. Military resources are now offered on a
contract basis in the global market. Experts for almost any military job wait
to be called. Economic power can now be more quickly transformed into
military power than in the past.

As a consequence of the weakening of the nation—state, a broader
based monopoly of force is required to facilitate the stabilisation of societies.
The governance tasks are too complex for single nation—states to handle,
especially those states that are in crisis or have emerged from conflict.

Three politico—legal areas of great importance for the future develop-
ment of peace and security and the regulation of force need to be considered:
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First: the regulation and the strict legal control of private military
companies to overcome the legal grey zone in which they currently operate.
The regulation of companies can be addressed at different levels, ranging
from a reformed Geneva Convention, to registration and licensing of compa-
nies, as is done for example in arms export regulation, to international trans-
parency and verification methods.”> To ensure a public monopoly of force,
steps need to be taken to improve regulation of the private security and mili-
tary companies at the international and global level. The established and
endangered monopoly of force must be reformed in order not to leave the
internationalisation and privatisation of war and peace to market forces or
uncontrolled non-state actors.

Second: overcoming the democratic deficit. At the national level par-
liaments can use their legislative function and budgetary powers as an im-
portant and effective instrument to strengthen their role in influencing or
preventing executive decisions. While this is not uncommon with regard to
the deployment of troops, contracts with military firms and the deployment
of contract personnel is hardly on their agenda. However, the established,
albeit often inadequate, control mechanisms at the national level are more
complicated when international missions are involved. Although the UN
organisation can operate out of humanitarian concerns and moral obligations
and intervenes on the basis of international law and emerging norms, it suf-
fers from a democratic deficit and power politics which are due to its struc-
ture as an intergovernmental organisation.

Third: overcoming the security deficit and reforming the state monop-
oly of force. Reconstructing the monopoly of force should not be geared
primarily to creating or re-establishing efficient institutions at the level of the
nation—state. This chapter proposes a carefully crafted division of labour in
exercising the monopoly of force at the global (UN), regional (regional or-
ganisations), nation—state and local level. This proposal is made both be-
cause of practical experiences with a reduced nation—state function and an
increased role of the UN as well as on the basis of conceptual considerations
to establish democratically legitimised interventions. Probably the weakest
factor in this multi-level approach is the regional level because of continued
political disagreement over state sovereignty, overlapping responsibilities of
regional organisations, political differences within the regional organisations
and a severe lack of capacities.

One might dismiss the proposal of a multi-level monopoly of force as
unrealistic and utopian. Yet the present fundamental assault on the West-
phalian nation—state system is so far-reaching that alternatives need to be
considered. This has been recognised de facto by the creation of transitional
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administrations or UN protectorates, but conceptually, peacebuilding is still
considered as a hopefully short-term transition to establishing a functioning
nation—state. The proposed multi-level monopoly of force does not require
more military force; on the contrary: if the suggested authorities at the vari-
ous levels are to provide security to the people who need it, less militarised
conflict solutions seem desirable.
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